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ABSTRACT

ljarah mawsufah fi al-dhimmah (hereinafter referred to as IMAD), also known as
forward ijarah, is an Islamic financial product that involves the sale of an identified
asset currently being produced or constructed for a future delivery such as a
property, office, factory, and so forth. In the classical figh literature, it has been
discussed under the general purview of leasing and forward sale contracts. However,
in the context of modern Islamic finance practice Islamic banks and financial
institutions have upheld its usage as an independent financial instrument. The
contemporary scholars claim that except for Hanafi, other key fiqgh schools consider
IMAD as an Islamic financial product. The study is an attempt to prove that such a
claim is merely based on assumption. Besides, it is motivated by lack of holistic study
of Hanafi’s original reference books. The methodology chosen for this study is
content analysis of the relevant published literatures. The study finds that no
classical scholars including those of Hanafi school of thought were in disagreement
so far over the IMAD to consider it as an independent and standalone Islamic finance
product. The study aims at reconciling scholars’ different views on the issue of IMAD
for its wider acceptance.

Keywords: forward lease, ijarah, ijarah mawsufah fi al-dhimmah, IMAD, Islamic
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The modern Islamic financial institutions (IFIs) have emerged to compete with their conventional
counterparts (Doraisamy, Shanmugam & Raman 2011) with the intention of accommodating and
adopting Islamic financial products and services with the underlying principles of Shariah
(Ringim 2014). These products include among others musharakah mutanaqisah or diminishing
partnership, al-ijarah thumma al-bay' (AITAB) or Islamic hire purchase, bay’ bi thaman ‘ajil, or
better known by its acronyms BBA (sale on deferred payment), istisna'a (a contract of exchange
with deferred delivery) etc. (Ahmed 2014; Al-Salem 2009; Asni & Sulong 2018; Dieng 2019). All
IFIs’ products and services have to have approved by the shariah scholars and qualified Islamic
jurists (Rafay, Sadiq & Ajmal 2017). Their authority must also be recognised by the shariah or
adopted from earlier scholars’ juristic opinions (Ahmed 2014), technically known as takyif fighi,
also referred to as takhreej fighi (Juristic adaptation or jurisprudential characterisation) (Haniyah
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& Barakah 2019). The takyif fighi has been used by the Islamic scholars in order to derive an
Islamic legal opinion or notion to an emerging matter or fact for which no precedents were found
in the context of muamalat (Islamic legal rulings governing commercial transactions)
(Bouchelaghem 2015). Often classical Islamic scholars had differences of opinion on such debated
issues on the basis of which their permissibility or otherwise were justified. For example, a few
most recent Islamic financial contracts such as takaful (Islamic insurance) as an alternative to
conventional insurance, or sukuk (asset based Islamic securities) as a substitute of conventional
interest based bonds were originally canonised based on takyif fighi by likening them to
conventional transactions. In this regard, takyif fighi involves an Islamic ruling whether or not an
issue or product is permissible in compliance with the underlying principles of the shariah
(Ahmad & Hussain 2013).

Despite plethora of financing modes have emerged in Islamic finance industry, ijarah
mawsufah fi al-dhimmah (IMAD) which is considered one of the significant modern Islamic
finance products (Dewar & Hussain 2017) seems to remain untapped and has not been discussed
widely in the relevant literature, and as such it has received a limited attention to industry players
and practitioners. This study is an attempt to fill this gap through justifying the practice of IMAD
in strict compliance with the underlying principles of the noble shariah.

The IMAD is a hybrid contract, which is a combination of forward sale and a redeemable
leasing agreement. It has been termed by the contemporary scholars as ‘forward leasing’, which
buys out the project (namely a construction one) as a whole at its completion or in portions of the
project. In the following section we have attempted to provide key definitions of IMAD provided
by our modern time Shariah scholars. As far as the contemporary Shariah scholars are concerned,
Abu-Ghuddah (2007) and al-Buti (2007) are considered the pioneers among them who have been
successful to pay their peers’ attention to IMAD. Subsequently, some other scholars followed
them to discuss the issues of IMAD with special reference. Literally known as ‘lease described
with responsibility’, Abu Ghuddah (2007: 73) defined IMAD as:

It is a contract wherein the lessor adheres to render usufruct [i.e., the legal right
of using an object] stipulated thoroughly by the qualities of bay' salam [forward
sale] - enough to eliminate the potential conflict about the usufruct, whether the
subject matter is the benefit of an object such as leasing a stipulated car, or service
of a human, such as tailoring and teaching.

Likewise, Shaikh al-Qurahdaghi considers IMAD as a contract where the subject matter is
usufruct stipulated in liability in such a way that removes the potential dispute (al-Qurahdaghi
2008:14). However, the contemporary scholar, Nassar puts it in different way. ,According to him
IMAD is:

A sale of future usufruct in exchange for immediate cash, first; secondly, a salam
contract on usufruct whether the usufruct comes from objects or actions; and
third, a rental that entails liability because the fact is that the promised usufruct
is attached to the liability of lessor, and is not defined; and finally, it is a rental
executed on guaranteed usufruct because the lessor guarantees the usufruct here
in all situations and it is attached to his liability (Nassar 2009: 102).

While IMAD is a recent phenomenon as well as a comparatively new mode of Islamic
financing transaction, the similar concept has been widely discussed in the Islamic legal heritage
particularly in the books of four prominent Sunni schools of thought. Nevertheless, it has
generally been discussed under the purview of ijarah mode of transaction, which is commonly
known as “providing services and goods temporarily for a wage”. Technically, ijarah is defined
as: “A lease contract under which a tenant is given the right to use the manfa'ah (usufruct) of an
object for a period of time during which the owner retains the ownership of the asset”.
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Taqiyyuddin al-Fatuhi, a prominent classical Hambali scholar has mentioned the legitimacy of IMAD

while making an oblique reference to contract: “Either the subject matter is a particular existing
item or stipulated by specifications” (al-Fatuhi 2000: 3/83). Mansur al-Bahuti, another Hanbali
scholar elaborated al-Fatuhi’s statement and approved it (al-Bahuti 1051H: 4/28).

This indication is considered to be quite helpful to define the IMAD. The Shafi’i scholar al-
Minhaji discussed the issue of IMAD more elaborately though, he did not provide a detailed
definition. For this contract compared to his predecessors, He only mentioned how IMAD may
work while saying: “the mode of ijarah mawsufah fi al-dhimmah is implemented by deferring the
usufruct and paying the rental in advance (i.e., forward leasing)” (al-Minhaji 1996: 2/220)

It is evident from the discussions been made in the above sections that classical scholars
did not separate IMAD from traditional ijarah; rather, they treated it as an extension of ijarah
contract. The contemporary scholars, however, have extended the features of ijarah to
accommodate IMAD with the modern wider Islamic commercial contracts in the practice of
Islamic banks (IBs) and IFIs. In fact, no arguments were placed by both the classical and
contemporary Shariah scholars on the permissibility of IMAD and considering it as an
independent Islamic finance instrument. Nevertheless, the contemporary scholars hold different
views about the legitimacy of this product and according to them, there are some disagreements
among the classical scholars regarding the Islamic legal rulings on the permissibility IMAD. Abu
Ghuddah like ,some of his peers such as Kamal and Nassarclaimed that the Hanafi school did not
allow the IMAD as a stand-alone Islamic finance contract, and the consequences of which it has
not been used as an independent Islamic finance product at the early stage of modern Islamic
finance practice. They also claimed that the Shafi'i and Hanbali schools seem to have failed to
provide justifications to support their views of the permissibility of IMAD (Abu-Ghuddah 2007:
73-74; Kamal 2007: 328; Nassar 2009: 102-103).

Given the above claims and arguments put aside by our modern-day Shariah scholars, this
study seeks to examine the relevant classical literature, particularly the reference books of
Islamic jurisprudence of four prominent Sunni schools. It is expected that this will pave the way
for proving the fact whether or not the existing literature were thoroughly investigated and well-
grounded on the takyif fighi of IMAD, also has any impacts thus far on modern Islamic finance
products. To achieve this goal, we have opted to take critical content analysis approach while
reviewing the published literatures pertaining to the subject. The plan of the present research is
as follows. Following the introduction, the study begins with the discussion of the trends in
Islamic legal rulings. It then elucidates the Islamic legal rulings on IMAD from the perspectives of
four key Sunni schools of thought. It follows the review of contemporary Scholars’ views on IMAD.
It then examines the arguments both in favour of, and against the classical legal texts in the
literature on IMAD. The study concludes with the summary, conclusion, and suggestions for
further research.

Literature Review

A review of literature reveals that a number of literary works including both classical
jurisprudence and discussions of contemporary practices have been examined relating to IMAD.
The topics have been examined in the literature are definition of ijarah mawsufah fi al-dhimmah,
its legality, parameters, general applications, current products and services using IMAD, banks
and countries applied it, and Shariah issues in the current practices.

IMAD was discussed under ijarah as a kind of it by classical scholars namely Malik (179H),
al-Tanukhi (240H), al-Basri (378H) Ibn-Jallab (378H) al-Shirazi (476H), al-Samarqgandi (539H),
Nizam (596H), al-Sarakhsi (616H), Ibn Mazah (616H), Ibn Qudamah (620H), al-Nawawi (676H),
al-Kalbi (741H), Ibn Muflih al-Maqdisi (763), Ibn Muflih al-Dimashgqi (884H), al-Muwaq (897H),
alHattab al-Ra'iyni (954H), Ibn Nujaym (970H), al-Minhaji (1051H), al-Bujayrami (1221H) and
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al-Rafi'i (1323H). As no specific attention was paid to IMAD, they did not provide any definition
of it.

However, IMAD has recently drawn special attention of the contemporary scholars. Abu
Ghuddah (2007), al-QurahDaghi (2008) and Ahmad Nassar (2009) have mentioned some
connotations to define IMAD however none of them is concrete. The definition given by Monawer
and Aziz (2012: 101) is deemed concrete. They defined IMAD as: “transferring ownership of
usufruct stipulated in the liability in exchange for a counter- value with conditions”.

Abu Ghuddah, Hammad (2007), Nassar discussed the legality of IMAD and mentioned
disagreement of the four Sunni schools of Islamic legal thought on it whereas other scholars
namely Monzer Qahaf (2010), al-Suwaylim (2010), Mirah (2012) and al-Shubayli (2012)
mentioned consensus about it. Al-Buti (2007), Abu-Ghuddah (2007), al-Qurahdaghi (2008),
Nassar (2009b), and al-Dirshawi (2017) discussed the parameters of IMAD. According to them
the parameters of IMAD are a combination of rules of ijarah and salam as it contains the
characteristics of both. While Abu Ghuddah (2007) Nassar (2007), Faddad (2009) and al-
Suwaylim (2010) generally discussed the contemporary applications of IMAD, other scholars
discussed its application in different banking products and financial services.

For example, Alrfoa (2004) studied the role of forward ijarah principle described in the
financing of the benefit of university education in Islamic banks. Mirah (2012), al-Shubayli
(2012), Ghafoor, Saba, and Kouser (2018), Qahaf and al-Jamal (2013), and Jalil and Rahman
(2012) applied IMAD in Sukuk. Razak, Abu Samah, and Abdul-Wahab (2016), Asni and Sulong
(2018) and Mikail and Rani (2016) discussed the use of IMAD in MMP for Home financing in
Malaysia. While Smolo and Hassan (2011) discussed the potentials of the most common scheme
for Islamic home financing MM (musharakah mutanaqisah); Aswer, Jalil, and Muhamed (2019)
analysed it together with another common scheme for Islamic home financing i.e. BBA
(Bay‘Bithaman Ajil) including their Shariah issues and proposed a new mode of house financing
named as “Adapted Mudarabah Model (AMM)” which they claimed as to be Shariah compliant.
Felix and Abubakar (2019) and Mohamad, Salah, Mokhtar, Alwi, and Faigah (2015) applied IMAD
in a model for infrastructure Project Financing in Indonesia which is a combination of
musharakah-istishna’-IMAD. Muneeza, Mustapha, Badeeu, and Nafiz (2019) proposed IMAD as an
Islamic financing instrument to deal with the financial and infrastructural discrepancy in
developing Islamic tourism which they considered as viable in Maldives.

Some pieces of research also studied the determinants of IMAD, the problems and
challenges of its application, and legal formula and theoretical framework to resolve the problems
and overcome the challenges. For example, Alzghadani (2014) identified the most important
determinants of forward ijarah financing to the benefit of treatment by highlighting the practical
aspect of the procedure, and the factors that influence the financing process. Sana and Malahim
(2018) explored the determinants of forward ijarah (religious, legal, administrative and financial
determinants) and their impact on financing the benefits of travel and transportation in the
Jordanian Islamic Banks. Mutairi (2011) study aimed at explaining the reality of the use of
forward ijarah in the loan as a financing tool in the Kingdom of Saudi Arabia. Amer and
Radenarmad (2012) investigated the problems and challenges of applying the forward ijarah
formula in Islamic banks. Hassan, Muneeza, and Yousoff (2012) identified a legal formula for
applying the financing of the benefits described in order to avoid the legal problems of those
services in the Islamic financial institutions. Abu Moenes (2013) formulated a model for the
financing of benefit services that allowed the customers of Islamic banks to obtain individual
financing for the purpose of spending on their own affairs, including the costs of medicine,
education, transport, travel, travel tickets, etc.

However, the dispute is observed among the contemporary scholars in approaching the
classical literature whether the classical scholars reached a consensus on the legality of IMAD or
not. Thus, it remained as a legal dilemma for the followers of different schools of Islamic legal
thought (madhahib). The present study aims to fill this gap.
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Trends in Islamic Legal Rulings

The early legal writings of Muslim scholars have their glorious history, Islamic culture, and
civilization. Although they have gained much popularity throughout the era of the four Sunni
Islamic schools of thought, during Prophet’s lifetime and in the time of his noble companions they
were involved to resort to giving legal rulings on limited occasions (Kayadibi 2007).An example
s sending two of his companions to Kufah he ’legal verdict issued by them is while the Prophet of such
demanded that they would not need to perform 'Asr prayer until their arrival at the city of Kufah.
One of the companions interpreted this Prophetic instruction based on his own understanding,
and as such thought the Prophet meant by it to observe the prayer upon their arrival at Kufah,
while others understood it to perform ‘Asr at any point in time on their way to Kufah even before
their arrival. Upon their arrival in Kufah they reported their different understandings to the
Prophet for which he ruled that both legal decisions the way they understood, were correct (al-
Bukhari 1987: 1/904). In light of this Prophetic tradition, some classical Muslim scholars
including Abu Hanifah have an and the Sunnah to resolve’used their grounded knowledge in the Qur
the issues regarding which no direct Islamic legal rulings were found during his time in canonical
texts (Hallag 1996; Masud, Messick & Powers 1996). Nevertheless, a layman is not qualified to
issue any such rulings. There are some criteria based on which one may be eligible for issuing
legal rulings on any issue that might warrant such an action. These include fulfilling some
conditions, the key of them are; (a) The issuing person must be a Muslim, (b) Should be matured
i.e, to reach the age of puberty, (c) Must be well versed with the knowledge of the Qur’an together
with recitation and explanation, and; (d) Must be qualified with the sciences of Prophetic
traditions as well as memorizing them up to the required numbers (Khan & Ramadan 2011;
Salhani 2011).

The contemporary Shariah scholars followed the same methodology of traditional Muslim
scholars to derive the legal rulings. Shaykh Mahmud Shaltut, Shaykh Mustafa al-Zarqa, Shaykh Ali
Khafif, Shaykh Muhammad Abu Zahrah, Shaykh Muhammad Faraj al-Sanhuri, Shaykh Abdul
Wahhab Khallaf, Shaykh Muhammad al-Zafzaf, Dr. Muhammad Sallam Madkur, Dr. Abdul Karim
Zaydan are prominent among them (al-Zuhayli 2011). The present-day scholars of modern
Islamic finance also employ the same methodology to arrive at legal rulings in the context of
Islamic finance practice. Through employing relentless efforts these scholars have been
successful to formulate numerous legal rulings on nearly all modern Islamic financial products
and instruments. Notably among these scholars are Abu Ghuddabh, al--Qurahdaghi, alButi, Usmani,
Qutb, Nassar, al-Mirah. Suwaylim, -Syubayli, Qahaf, al-As was mentioned at the outset, they have al
transactions which include the justified the need for many modern Islamic financial modes of and
evidences to support the practice of IMAD carried out by the IBs and IFIs. There was near
consensus among the contemporary Muslim scholars on the authority of IMAD as well as its
practice in compliance with principles of Shariah.

Islamic Legal Rulings on IMAD

As has been stated earlier in this study, the history of Islamic legal rulings is as old as the
fundamental sources of Islamic Shariah, in the same way IMAD has attracted attentions of both
classical and contemporary Islamic scholars as an acceptable Islamic finance product. This is why
the adequate literature is available in both medieval and renaissance scholarship on issues
surrounding IMAD. In this section, we have attempted to discuss chronologically the relevant
legal rulings that are available and comprise of the views of classical Islamic scholars in general,
and the four prominent Sunni schools of thought (i.e, Hanafis, Malikis, Shafi'is and Hanbalis) in
particular, followed by the concepts held by the contemporary scholars.
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Hanafi Scholar’s Views on IMAD

Generally, Hanafi scholars have discussed IMAD under the general purview of ‘ijarah contract.
More precisely, they treated it as a subset of ‘ljarah which is legally allowed by all jurists with
consensus. The Hanafi scholars hold two views so far on IMAD, one such is held by al-Sarakhsi
(616H), who stated:

There are two opinions (i.e., those who argued in favour of considering usufruct
as an asset, and those who argued against it) in the same school regarding
whether or not the usufruct can be termed as an asset (al-Sarakhsi 2009: 15/137).

Popular among those who argued in favour of usufruct as an asset was Ibn Mazah (616H)
on one hand (Ibn-Mazah 2004: 4/11) while another view is held by Ibn Nujaym (970H) who
argued against the opinion that considers the usufruct as an asset (Ibn-Nujaym n.d. 2/217).
Notwithstanding the fact that a number of Hanafi scholars such as al-Samarqandi (1984: 2/361),
Ibn-Mazah (2004: 7/509), Nizam (596H/2000: 4/522) and al-Rafi'i (1323H: 1/719) were
unanimous on the authority of IMAD, the same view is upheld in the codification of Majallat al-
Ahkam al-‘Adliyyah (Ahmad Jawdat Basha 1302H, Maddah 540: 585) and Murshid al-Hayran
(Basha 1891, Maddah 598: 152)

Maliki Scholars’ Views on IMAD

The Maliki scholars like their Hanafi peers were unanimous on the permissibility of IMAD
virtually terming both properties and services as objects. Maliki scholars including
Imam Malik (179H), al-Kalbi (693-741H), al-Muwagq (897H) and al-Basri (378H) among others
were found to have agreed on the authority of IMAD. Specifically, in his famous treaties al-
Mudawwanah al-Kubra, al-Tanukhi reported that Imam Malik have approved the use of IMAD in
regard to services, stating that payments for services can be delayed to any future date (al-Tanukhi
240H: 3/448).

Furthermore, Al-Kalbi (693-741H) in his book al-Qawanin al-Fighiyyah is reported to
have said that hiring boats and animals (dabbah) for riding are two types of leases (specific lease
and lease in liability) where the rental payments can be delayed to a specific future period (i.e.,
IMAD) (al-Kalbi 1425H: 182), al-Ra'iyni (2003: 7/500-502) and Ibn Jallab (378H: 2/184) juncture
to state also hold the same opinion. Hence it suffices at this that generally, IMAD is an
overwhelmedly favourable tool of financing accordding to Maliki School of thought. For example,
one of his statement assert: “I will hire an animal or a boat from you” was ruled as a permissible
contract whether the payment against the service on the spot or on a later time in both two types
of leases as stated above (al-Kalbi 1425H: 182). This was one of the opinions held by Hanafi
scholars as well regarding the permissibility of IMAD while terming it as salam of usufruct.

Shafi’i Scholars’ Views on IMAD

The Shafi’i scholars have shared the same view as those of of Hanafis and Malikis. To sum up, the
prominent Shafii scholar al-Minhaji (1051H) in his book Jawahir al'Uqud wa Mu’inul Qudat wa al-
Muwaqqi’in wa al-Shuhud mentioned two types of ‘9jarah under the topic ‘the essentials of
contracts and conditions’ (al-Minhaji 1996: 1/360):

1. ‘Ijarah of tangible assets, such as rental of apartments, animals or vehicles (for the use of
private or commercial purposes), or engaging the services of unspecified persons only by
stating the labour which is the subject matter of the contract (i.e., without specifying any
person’s name who will engage in giving his labour by way of sewing or building for
instance).
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2. ‘ljarah on an assigned liability (as is the case with IMAD) such as rental of a car of certain
specifications or guaranteeing someone on the performance of a service like sewing or
construction.

Meanwhile, the scholar al-Shirazi (476H) in his book al-Muhazzab shared the same view
(al-Shirazi 1995: 2/224). In the context of the expression made byal-Minhaji, if a person says, “l have
employed you to carry out such and such task,” the question may arise whether it means ‘ijarah
mu’ayyanah’ or a particular lease, or the commissioning of a liability. To answer to this, two
opinions were found on such statement. The more obvious of these two is the first opinion which
is forward ‘ijarah (i.e, IMAD) (al-Minhaji 1996: 1/360). It can be considered as a specific lease
because the lease has expressly stated the worker who is expected to execute such an instruction
others such as al-Bujayrami (1996: 3/565) in his Tuhfat al-Habib and Imam al-Nawawi (2003:
4/248) in his Rawdat al-Talibin were found to have the popular views in Shafi'i school.

Hanbali Scholars’ Views on IMAD

Hanbali scholars did not have the different view from that is held by other Sunni schools with
regard to the authority of IMAD as an Islamic financing tool. Notably among the Hanbali scholars
is Ibn Muflih (763H) who classified ‘ijarah in his book al-Furu' into three types (al-Maqdisi 2003:
4/440-441):

1. ‘ljarah of a physical or intangible asset which is similar to an object of sale. This is
revocable if its future usufruct is impaired at the commencement (of the contract), or
while part of the period remains.

2. ‘ljarah in liability (where the rental payment is postponed to a future date) to provide a
generic item meeting certain specification. In this regard, the stipulation of the
specifications of bay’ salam must be fulfilled, and in case, should it be usurped or
destroyed, or a defect appeared in it, its substitute would be mandatory. However, if it
becomes impossible to replace it, the lessee has the right to nullify the contract. It will
dissolve by default with the passage of (the appointed) time if its validity period is fixed.

3. A forward contract for a designated benefit, like rendering tailoring service, for which
payment for service is delayed until the cloth is sewed i.e, the liability is undertaken.
Thus, such a liability must be precisely determined to eliminate potential conflict.

Ibn Qudamah (541-620H) also in both of his treaties al-Kafi and al-Mughni classified
‘fjarah into three types: (1) ‘Ijarah of a particular object, such as houses and properties; (2) ‘ljarah
of an object stipulated in liability (i.e, IMAD) such as a camel for riding; and (3) ‘Iljarah contract
on an action stipulated in liability (which also falls under the category of IMAD), such as tailoring
cloths and carrying goods. He compared legality of these three types of ‘ijarah with three types of
bay’ (Ibn Qudamah 1997a: 3/385-386; Ibn Qudamah 1997b: 8/11).

Contemporary Shariah Scholars’ Opinions on IMAD

The modern-day Shariah scholars like their traditional peers have contrived legal rulings on the
modern Islamic finance products and instruments in IBs and IFIs. Eminent among those are al-
Buti (2007), Abu Ghuddah (2007), aland ,(2012) Shubayli-al ,(2007) Kamal ,(2008) Qurahdaghi-
who were supportive of the validity of IMAD alo (2012) Mirahng the line of the classical Shariah
scholars. However, they simply differ in their own interpretations and commentaries on the
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relevant texts of the sources of the Shariah in expressing their views as to whether or not the
classical Muslim jurists’ approval of IMAD is unanimous in nature. Some of these modern scholars
asserted that there have been disagreements among the classical fugaha on the authority of IMAD.
However, others tend to claim that the classical fugaha have unanimously agreed on the
legitimacy of IMAD. In the following section we have attempted to make a thorough discussion
on their views along with the arguments they put forward in this regard.

Arguments Against the Permissibility of IMAD in Classical Reference Books

Earlier Scholar’s works such as those of Kamal (2007) and Abu Ghuddah (2007) contain a
thorough discussion about IMAD which refers to the classical scholar’s views on it’s authority as
a mode of Islamic finance. One such expression states that there were different opinions held by
the classical Shariah scholars regarding the acceptability of IMAD as a mode of financing. They
specifically claimed that Hanafi scholars unanimously disapproved the use of IMAD as an
independent financing tool. Kamal’'s (2007) following observations are worthy of mention in this
regard:

The fuqaha’ differed in authority of ijarah mawsufah fi al-dhimmah (lease
described with responsibility). The majority Muslim jurists including Malikis,
Shafi’is, and Hanbalis attached to the view of its permissibility, whereas the Hanafi
scholars stick to the opinion of its stand-alone impermissibility. Perhaps the
reason lies with this latter view of impermissibility is that, to them,
particularisation of leased items is one of the conditions for the ‘jjarah contract to
be valid. Given that, it can be concluded that any contract on the usufruct stipulate
in liability which does not attach to any particular object is not allowed.

In order to prove this view, Kamal refers to clause 449 of Majallat al-Ahkam al-‘Adliyyah
which states:

Particularisation of leased item is required. Therefore, leasing one of the two
shops for example, is not allowed unless one of them is particularised or specified”
(Basha 1302H: 75).

In addition, the clause 580 of Murshid al-Hayran also mentions: “Consent of both
contracting parties and knowledge of usufruct are made as conditions for the legality of ‘ijarah”
(Basha 1891: 146). Besides, a fundamental principle in Hanafi School in this regard is also of
paramount importance which states: “Usufruct is not considered as a valuable asset” (al-Sarakhsi
2009: 15/137).

Based on these textual evidences, Kamal concludes that Hanafi scholars do not allow the
use of IMAD as an independent financial mode (Kamal 2007: 328). Similarly Nassar (2009) cited
disagreement found among the four classical school of Islamic jurisprudence on the validity of
IMAD and attributed the view of illegality to the Hanafi School. With regard to this, Nassar (2009)
says:

The fugaha have different views regarding the legality of IMAD. Hanafi scholars
adhere to the illegitimacy of leasing usufruct of objects which are stipulated in
liability and they require the leasing object to be particularized, whereas the
majority of the fugaha, comprising of Malaikis, Shafiis and Hanbalis adhere to the
permissibility of leasing object stipulated in liability and they consider it the
similar type of bay’ salam in usufruct (Nassar 2009: 102-103).
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Analysis of the Disapproval of IMAD’s Permissibility

Contrary to the contemporary scholars’ views which hold that the classical texts contained
disagreements on the authority of IMAD revealed the opposite results. Kamal (2007) who stated
that majority of Maliki, Shafiie and Hanbali jurists’ permissibility of IMAD is found to be correct.
However, Kamal did not provide other scholars’ minority views from within the same schools.
Perhaps, no minority view was found, nor was found any majority view that can be justified by
the researcher’s findings. In fact, the level at which they approved IMAD is undisputed.
Particularly, all the scholars unanimously agreed on the notion that delay in payment for service
rendered or to be rendered in future time, is permissible. Although scholars have expressed their
views under the discussion of the topic of ‘general ‘ijjarah’, nonetheless it is obvious that IMAD
had unequivocal support from all classical scholars as it is evident from the above-mentioned
discussions on opinions of three schools of thought about the issue.

Furthermore, Kamal claimed consensus among the Hanafi scholars on the
impermissibility of IMAD as mode of Islamic finance. On the contrary, the researcher’s
investigations found that there were agreements among the Shariah scholars on the
permissibility of the use of IMAD. Nevertheless, scholars also are of different views whether or
not it is permissible to defer the payment in an IMAD contract. The first opinion held by al-Kasani
(587H) states that delay in payment in leasing contract is permissible. Among others al-Ramalli
(1004H) views that deferred payment is not acceptable in IMAD. Likewise, Ibn Jallab (378H) of
Maliki school holds the same opinion. It is worthy of mention here for the clarity that the scope
of our present study is limited one way or the other, and as such it did not discuss whether
immediate or deferred payment does really matter. In order to justify his stance, Kamal quoted
from two additional books excerpting from Majallat al-Ahkam al-‘Adliyyah, which is beyond the
point of discourse. It states: “Particularization of leased item is required and therefore, leasing
one of the two shops is not allowed unless one of them is specified”.

For the sake of argument, the evidence is mentioned above is in fact for ‘ijjarah on two
objects. In the Majallat al-Ahkam al-‘Adliyyah (1302H) it is referred that the subject matter of the
contract of leasing must be specified. Consequently, if one of the two shops is rented out, without
the particular shop in question being specified, and the lessee is being given an option as to which
one he will take possession of, such a contract is considered null and void. Here, all that is evident
from the text is that the event of giving options takes place after the contract is done. However,
these texts are subject to further scrutiny and explanation, and the scope for its rejection
remained valid. It is obvious that such clause states that Hanafi School disallows making one of
two objects usufruct without any specification or distinction is made between the case of usufruct
of the common ‘jjarah and specified ijarah. Thus, such evidence in fact goes against Kamal's own
stance, because the Hanafi School was in agreement with other schools as this condition is a
prohibitive clause to prevent issues of jahalah (ignorance) and gharar (ambiguity and/or
uncertainty). Furthermore, these are among the fundamental Shariah prohibitions particularly in
case of specified ‘ljarah contract. Unlike IMAD where the subject matter is not subject to jahalah
or gharar due to the fact that the features of the subject matter must be stipulated with its
necessary traits, contracting parties are required to describe the quality of the object which
includes both usufruct and counter value. Since counter value differs according to the quality of
usufruct, it should be stipulated by way of making specifications. In addition, there are more
justifications on the researchers’ stance from the Majallat itself wherein several clauses (e.g., 538,
540, 541, 466) explicitly prove the authority of IMAD. For the sake of clarity, clause 540 states:

If it has been agreed upon by way of a bargaining to carry the objects to a certain
place and the animal becomes fatigued and stops on the way, the owner of the
animal shall be responsible to transfer such loads to another animal to carry them
to destination they agreed upon at the outset (Basha 1302H: 85).
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In order to strengthen the support in favour of the researcher’s arguments right from
Murshid al-Hayran (1308H/1891) clauses it is mentioned that the consent of contracting parties,
particularization of subject matter, knowledge of usufruct in a way that does not lead to any
conflict shall be made compulsory to make IMAD authoritative. The discussion on the clause of
Murshid al-Hayran is found very similar to what has been taken place in Majallah. Rather, clauses
such as 580, 582, 598, and 616 can be put forward as justifications against Kamal’s stance.
Particularly, clause 598, which states:

If the musta’jir (hirer) hires a riding animal not for a particular purpose (e.g., to
carry his luggage to a specific place), has the right to demand another animal
(Basha 1891: 152).

The phrase ‘riding an animal not for a particular purpose’ means any animal stipulated by
specifications. They disagreed with Abu Ghuddah (2007) and Nassar ’s (2009) claims saying that
Hanafi scholars did not permit the use of IMAD as a financing instrument. The Hanafi scholars
considered usufruct as a non-valuable asset in its originality though, they have agreed on the
permissibility of usufruct of ‘jjarah contract notwithstanding the fact that it is a valueless asset
according to general consensus of Hanafi scholars. This is regardless of whether it is a specified
‘fjarah or usufruct in liability (i.e., forward ‘ijjarah) with the exception and khilaf al-qiyas (opposite
to analogical reasoning). This is in agreement with the findings of Mirah (2012: 8). However, all
Hanafi scholars unanimously agreed upon the legitimacy of IMAD.

Arguments Support the Authority of IMAD from Classical Literature

Contemporary Muslim scholars like Qahaf (2010), al-Suwaylim (2009), Mirah (2012), and al-
Shubayli (2012) and others have referred to the consensus on the legitimacy of IMAD in classical
literature of Islamic jurisprudence. According to Qahaf, the four schools of Islamic Jurisprudence
agreed on the permissibility of IMAD, and they did not look at the presence of the object as a
condition at the time the contract is concluded, because it has the similar merits of bay' salam in
terms of liability based on the attachment of leasing to a specific object at a future date (Kahaf
1997: 41).

Mirah, while examining IMAD has referred to al-Suwaylim (2011) who made an
analogous conclusion with Hanafi Scholars. They asserted that there is no deferment of leasing
an object in this ‘ljarah contract (i.e, IMAD); rather, there is a guarantee of the provision of
changing the object in the event of its perishing. In accordance with Mirah, the ruling on the
issuance of sukuk for the usufruct of objects stipulated in obligation depends mainly on the
resolution of the fuqaha’ with regard to ijarah of the usufruct of objects as stipulated in obligation;
on which all four schools of Islamic jurisprudence (i.e., Hanafi, Maliki, Shafi’ie, & Hanbali) are in
agreement in general (Mirah 2012: 8).

Al-Shubayli (2012) has also made a similar statement which states that all scholars
generally are of the agreement with the permissibility of ‘ijarah as a financial product in Shariah
no matter what if the subject matter is a particular item (specified) or described in obligation
(IMAD). Attribution to illegitimacy of IMAD to the Hanafi scholars is inaccurate; rather, the views
were expressed in their classical literature prove otherwise (i.e., its legitimacy). Not only that, al-
Shubayli also criticized those attributed the impermissibility of IMAD to Hanafi School of Islamic
jurisprudence (al-Shubayli 2012: 4).

From the evidences brought forward by these scholars, in the context of the
abovementioned discussions, it is now evident that there were no disagreements among the
classical scholars on the authority and permissibility of IMAD. Therefore, it is clear that all four
prominent Islamic jurisprudential Schools (madhahib) have reached to an ‘undisputed
consensus’, which should be taken as a strong evidence of its authority in Islamic commercial
transaction, and therefore, the practice of IMAD in modern Islamic finance must be upheld.
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We may conclude from the above discussions that in previous literature all classical and
contemporary Muslims jurists unanimously agreed upon the authority and permissibility of using
IMAD as an Islamic financial instrument. Nonetheless, the contemporary Shariah scholars hold
two different views with regard to those of classical scholars on whether the use of IMAD is valid
in Islamic finance practice, and that there are disagreements among different schools of thought
on its permissibility. Our investigations of the relevant literature show that a group of
contemporary scholars who have claimed that Hanafi scholars disallowed the usage of IMAD is
not based on fact or reality. Upon a thorough investigation of the issue we found that there were
two assumptions behind their such claims:

1. It seems that these scholars were not fully aware of the holistic statements made by the
Hanafi scholars on IMAD;

2. Perhaps, these scholars have somehow failed to undertake a rigorous research on all the
relevant classical books or references of Hanafi school of Islamic jurisprudence.

Given these incorrect assumptions held by some scholars, we conclude that they have
made a premature Islamic legal ruling on the validity and permissibility of the use of IMAD. Our
research findings also nullify the scholar’s claims as to why modern IFIs at their early stages did
not practice IMAD as a stand-alone Islamic financial instrument. Perhaps, it so happened owing
to their misconception about IMAD from the classical Shariah scholar’s viewpoints. One of the
major implications emerged from their misconceptions is that countries dominants or greatly
influenced by Hanafi School of thought like Pakistan, Turkey, Lebanon, Bangladesh etc. did not
recognize IMAD as an Islamically approved financing tool.

The present study, therefore recommends to reconsider the total acceptance of IMAD as
an independent Shariah compliant financial product, and requests all concerned for the
reconciliation and unification of contemporary Shariah scholars’ mindsets on its renovations to
enable it to accommodate to other modes of financing that are in practice in Islamic finance
industry.

The study suggests the researchers in modern Islamic finance products to conduct further
research on untapped areas of this topic to reach to a clear understanding about IMAD’s structure,
rules, parameters and its numerous versions. It is also a need of our time to undertake an
extensive research the potential economic impact on IB’s and IFI’s practice of IMAD. This would
help to act as a guide to develop innovative financial products and instruments commensurate
with the encouraging economic impact. It further suggests that the research also needs to be
carried out on the different possible risks are involved in IMAD in order to find Shariah-compliant
means to minimize the risk factors to the lowest level. The study also suggests for conducting a
rigorous research in order to help contribute to proposing financing real estate and other
community building projects using IMAD.
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